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THE INDUSTRIAL COMMISSION ON 
TRANSPORTATION. 

AN extended criticism of the Transportation Report of the 
United States Industrial Commission, by the (then) editor 
of the Railway World was published in the December number of 
the Political Science Quarterly. Although directed to the 
report of the Commission, this article specifically and truly as- 
signs the authorship of its report to me by name. For this rea- 
son, I should like to add a few comments, touching various facts 
in railroad history which have been called in question. 

First, as to the denial by this critic of the Commission's 
Report of the well-known fact that the carriers resisted the 
anti-pooling provisions of the Act to Regulate Commerce, by 
every known device, not only until the final adjudication of the 
Traffic Association cases in 1897, but even up to the date of 
the Report of the Industrial Commission. He says — and this 
as indicative of the general tenor of his criticism — : l 

There is no possible excuse for discussing under the maliciously mis- 
leading title of "Railroad Pools since 1887" the railway associations 
that have existed since the enactment of the Interstate Commerce Law. 
The evidence collected does not pretend to show that a real pool of 
traffic was ever attempted by more than one of the associations named, 
and it is admitted that even in this instance the agreement was never 
fairly in operation. The great majority of the associations named 
existed merely for conferences concerning rates and regulations, the 
promulgation of rate schedules and the collection of traffic statistics. 

Does it not appear as if this critic would have one believe that 
the carriers in fact never presumed to pool their traffic since 
the stroke of midnight on February 4, 1887 ? The contention is 
not only false but preposterous. In the body of the Report under 
criticism is reprinted the alloted division of freight on the trunk 

1 Vol. xvii, p. 583. 
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lines under the Joint Traffic Association as late as 1894. 1 The 
Buffalo Grain pool of 1900 is, moreover, fully described in an- 
other place 2 on the authority of the Interstate Commerce Com- 
mission. Widespread existence of cotton pools in the Southern 
States is likewise described at length in the body of this report. 3 
These virtual pools have been so open in their operation that 
they have been involved in litigation by private shippers in the 
supreme court of Tennessee, in 1899 (Post v. Southern Railway 
Company, 52 S. W. Rep. 301). The percentage division of 
cotton traffic at Memphis is described therein at length. I have 
personal knowledge of such virtual pools in at least three South- 
ern common points within the last three years, holding copies of 
their daily allotment sheets among my most valued private treas- 
urse. The Department of Justice has, in fact, recently obtained 
an indictment against two railroad groups at Memphis and 
Atlanta 4 on the basis of these practises. Even the aid of the 
courts has in at least one instance as late as 1894, been invoked 
to compel payments of allotted earnings between carriers, in other 
parts of the country, although the action failed. 6 Does this look 
as if the Industrial Commission's Report were indeed "mali- 
ciously misleading" on this point? 

Another question as to fact concerns the attitude of the courts 
toward railway pooling. The critic takes violent exception to 
the statement of the Industrial Commission. He avers that 

the legality of railway pooling was never directly passed upon by a 
United States court prior to the enactment of the Interstate Commerce 
Law, which forbids it; and it has been sustained in England, where 
such contracts are regularly resorted to, as most students of transpor- 
tation are aware. 

The statement of fact by the Industrial Commission seems to 
me substantially correct as made. The real point at issue, which 

1 Report, p. 335. At p. 330 is also given the percentage divisions for 1887 
and three following years, which by their constancy certainly justify the suspicion 
that some agreed division existed. 

8 Report, p. 343. 

3 P. 34i. 

4 16th Ann. Rep. I. C. C, pp. 43, 44. 

5 Chicago, etc., Ry. Co. v. Wabash, etc., Ry. Co., 61 Fed. 998. 
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the critic cleverly dodges in this phraseology, is as to the attitude 
of the courts under the common law, rather than as interpreting 
a specific statute, like the prohibition of pooling in 1887. It 
makes no difference whether the agreements in question be 
industrial or railway pools. Only one of the latter seems to 
have been adversely passed upon by an American court prior 
to the Intertsate Commerce Law. 1 Since then — and this is in 
itself suggestive as bearing upon the preceding paragraph respect- 
ing the existence of such pools since 1887 — the courts are of 
course specific in their pronouncements, as indicated by the lan- 
guage in a suit brought in 1894 to compel payment by a receiver 
of one road to another, of an agreed division of freight receipts 

Courts will not lend their aid to enforce the performance of a contract 
which is contrary to public policy 2 or the law of the land, but will leave 
the parties in the plight their own illegal action has left them. 3 

There can be little question as to the tenor of the common law 
decisions against pooling of this or any other kind. This is ex- 
haustively shown in citations in Briefs for the United States in 
the Joint Traffic Association cases. It is perfectly clear that 
American courts have, in the language of the Solicitor-General, 
"almost without exception held such pooling contracts illegal." 4 
Even without the specific prohibition of 1887, the unanimity of 
these decisions, would almost have sufficed to inhibit the con- 
tinuance of pooling contracts. So that the Industrial Commission 
would seem to have erred, if at all, in understating this portion 
of the case. 

As to the attitude of the English courts, that of course is dif- 
ferent. The case cited by this critic, however, (Hare v. Railway 
Company) which, as he rightly avers, sustains railway pooling, 
may profitably be compared with others, perhaps unfamiliar to 
him, showing some modification of this view. 5 As to the Amer- 

1 Missouri Pacific R. Co. v. Texas, etc., R. Co., 30 Fed. 2 (1887). 
1 The italics are our own. 

3 Chicago, etc., R. Co. v. Wabash, etc., R. Co., 61 Fed. 098 (1894). 

4 Oral Argument in Reply. Supreme Court, U.S., October Term; U.S. v. 
Joint Traffic Association, No. 341, p. 49. 

5 Charlton v. Newcastle, etc., R. Co. Cited by Noyes, Intercorporate Re- 
lations, p. 524. 
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ican courts, which alone have any significance, the case is per- 
fectly clear; nor has the recent Northern Securities decision tended 
to make it any the less so. 

All of these considerations of course have nothing whatever to 
do with the distinct issue as to the desirability of repealing the 
anti-pooling, clause of the Act to Regulate Commerce. On this 
point the former editor of the Railway World and myself are in 
perfect accord. So strenuously, in fact, is this urged in the Indus- 
trial Commission's report that elsewhere, even in this biassed 
criticism, it is conceded that "pooling is accurately presented." 
The issue which I would raise, then, is not on any question as to 
the desirability of Congressional action, but upon the plain state- 
ment of historic fact. In the best interests of the carriers them- 
selves, it needs to be demonstrated: first, that they have been 
unable to avoid ruinous competition, until they actually consoli- 
dated or hit upon community of ownership as a remedy, except 
by doing in secret what they were prohibited to do openly; and 
secondly, that not only must the specific prohibition of 1887 be 
repealed, but a constructive statute to avoid the common law 
inhibition must also be devised. Only thus may we hope for 
some substitute, in traffic agreements under governmental super- 
vision, for the wholesale tendency to consolidation which seems 
to have no limits at the present time. 

Many other issues of fact raised need not be discussed on 
behalf of the Industrial Commission at all, but may more prop- 
erly be referred to the more responsible authorities available. It 
was unfortunate that the form of the report did not permit a 
specific citation by foot-notes of such authorities. They may be 
easily consulted in a few typical instances. 1 Thus, "if the con- 
clusions of the report are worthless" as to the percentage ad- 
vance of freight rates by changes of classification since 1899, it 
is but proper to refer the issue to the Interstate Commerce Com- 
mission, 2 on whose authority, specifically cited, the statement by 
the Industrial Commission was made. In another place the re- 
port of the Industrial Commission states that 

1 Political Science Quarterly, Vol. xvii., p. 572. 

2 Fourteenth Annual Report, 1900, p. 14. 
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The New York Central owned 91.5 per cent of the stock of the Lake 
Shore and Michigan Southern road prior to its absorption. It at the 
same time owned 86 per cent of the stock of the Michigan Central. 

This critic of the Industrial Commission states that these are 
both "contrary to well-known facts." 1 Reference may be made 
to Poor's Manual of Railroads, not of 1901, but of dates available 
when the report was written. 2 It there appears that the New 
York Central in 1899 owned 452,696 s shares out of a total of 
494,665 shares of common stock of the Lake Shore road (91.5 
per cent); and that at the same time it held 161,275 shares out 
of a total of 187,380 shares of common stock of the Michigan 
Central railroad (86 per cent). It will require some acuteness to 
detect the error here, although there is a slight ambiguity of 
statement, inasmuch as these percentages of ownership have 
varied slightly since the exchange of securities incident to the 
absorption. In another typical case this critic remarks upon the 
financial features of the Commission's report, averring that 

a disregard of the obligations of public authorship is shown in the 
treatment of railway capitalization. The figures for 1890, as stated by 
the statistician to the Interstate Commerce Commission, in his report 
are employed without deducting current liabilities in a comparison 
with the figures for 1900, when current liabilities were deducted. 4 

Now on the very page of the Report cited, occur these words: 

The figures taken from the reports on the Statistics of Railways 
are not, however, strictly comparable ; for, previous to 1896, current 
liabilities were included in railway capital and thereafter not. 6 

The figures as published seem to be perfectly clear and explicit. 
No further comment upon the resort to such methods as this in 
so-called judicial criticism, would seem to be necessary. 

1 Political Science Quarterly., Vol. xvii, p. 575. 

2 For 1900, pp. 13, 131 and 146-7. 

3 In 1898 it owned substantially the same, viz., 449,693!. Poor's Manual 
1899, p. 152. 

4 Political Science Quarterly, xvii, p. 577. 
8 Final Report, Industrial Commission, p. 330. 
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A more serious general defect in this criticism of facts, as they 
are stated by the Commission, is its anachronism. The criti- 
cism seems to me lamentable in this respect. The majority of 
the alleged errors are based upon events of railroad history which 
have materialized subsequent to the preparation of the report. 
In no less than nine instances are apparent errors shown by this 
critic by reference to Poor's Manual of Railroads for 1901. To 
the uninitiated it should be stated that copies of this valuable au- 
thority are not available to the public until late in the fall of each 
year, usually in November. This report was written in August, 
and in the main approved by the Commission in September of 
iqoi. Those months were characterized by the wildest activity 
in railroad deals and consolidations, many of them affected by 
the organization of the Northern Securities Co. Take, for ex- 
ample, the alleged or "intimated" error in describing the Chesa- 
peake and Ohio railroad absorption by the Pennsylvania, under 
the head of consolidation by lease. This statement was made 
upon the best available information, at the time, and was cur- 
rently believed to be the form which the amalgamation had taken. 1 
It does not appear to invalidate in the least the general accuracy 
of the Commission's report or its method of investigation that 
this "intimated" lease should afterward turn out to be a consol- 
idation by stock control. Precisely the same situation was in- 
volved in the description of several of the other consolidations, 
notably of the Jersey Central and Reading companies, of the 
Northern Securities Company, and of the Southern Trans-Con- 
tinental railways. Even at the present time, in the case of some 
of these deals, there are certain details which have not yet been 
made public. 

It seems to me, moreover, that this criticism invites the sus- 
picion of rank partisanship in still other respects. Not only is its 
language intemperate, impugning even the good faith of those con- 
cerned, but advantage seems to be taken of every possible slip, 
trivial or obvious, to warp and distort the text into a meaning 
entirely out of accord with any possible intention of the Com- 

1 All through the spring months of iooi this was reputed to be the form of 
consolidation. Consult, for example, a column article in the New York Times, 
March 9, 1901. 
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mission, as well as impossible in the context. Thus, for example, 
under " Consolidations of 1898-1900" the report of the Commis- 
sion states, of the absorption by the New York Central of the 
Lake Shore road, that these consolidations "have since been fol- 
lowed by the acquisition of the New York, Lake Erie and West- 
ern," etc. There is obviously some slip here. The veriest tyro 
must be aware that the old Erie railroad was not absorbed by 
the New York Central between 1898 and 1900. It is still, in 
1903, an active factor in trunk-line business, despite its age, its 
infirmities, and the iniquities of its youth. It is perfectly clear, 
— and the critic acknowledges it in an obscure foot note — that 
this reference was to the Lake Erie and Western, a small rail- 
road, which was controlled by the Lake Shore until formally 
taken over. Yet the critic takes advantage of this error in 
proof-reading and seeks to cast ridicule upon the Report of the 
Commission, charging it with having solemnly announced the 
absorption of the Erie system by the New York Central as an 
important event in railway history. 

The foregoing is a typical example. Similar ones run through 
forty pages of the Political Science Quarterly. Whether the 
issue turns upon the technical question of the precise affiliation 
of the Pennsylvania to the Western New York & Pennsylvania, — 
that is to say, whether this is a case of consolidation by lease or 
by stock control, when the Pennsylvania, which owned nearly all 
of the stock, then leased its own property to itself, retaining its 
own stockholdings at the same time, — or whether 40-ton hopper 
cars are "necessarily made of pressed steel or not," the method 
and spirit of the criticism are the same. 

The painstaking proof-reading to which the former editor of 
the Railway World has sedulously subjected this report has been 
carefully checked. The net result may not be without interest. 
Eliminating the alleged or "intimated" errors about consolida- 
tions, in progress at the time of writing but not yet completed 
or made available by authentic publication, the subjoined table 
of errata represents the result. 1 

> ERRATA. 

Page 275, line 13. The figures refer not to the entire Illinois Central Rail- 
road, but only to its Yazoo and Mississippi Valley division. 
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The railway question is not likely to become less pressing 
within the next few years. Its wise solution will demand the 
earnest consideration of all parties interested. I cannot but feel 
that such evidently biassed, partisan and picayune criticisms as 
the one in question, not only tend to confuse the public mind as 
to the real issues involved, but also by the antagonisms which 
they arouse prejudice the cause of the carriers themsleves, which 
they are intended to protect. The over-zealous attorney is not 
seldom the least useful advocate. 

Page 293, Kne 14. For " necessarily " read, " economically." 

Page 305, line 12. For "only important system" read, "most important 
system." 

Page 306, line 3S> should read " Lake Erie and Western," omitting New York. 

Page 313, line 31. For " prior to absorption " read " prior to the exchange of 
Lake Shore stock for New York Central bonds." 

Page 328, line 17. For " will control absolutely " read, " will practically con- 
trol." 

Page 335, eleven lines from bottom. " It " should read, " an informal associa- 
tion." 

Page 338, line 23, should read " have almost invariably been held illegal by 
American courts." 

Page 346, line 14. Instead of " specific instance " read, " typical instance 
would be." 

Other changes than these should be noted in the chapter on " Consolidations 
since 1898," in order to bring the report to date in 1903. While historically nota- 
ble they are of minor importance, to the conclusions reached. 

William Z. Ripley. 

Harvard University. 



